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THIS AGREEMENT is made on - 2006

. -BETWEEN -

o

@

@)

GUARANTCO LTD; a private company limited by shares and’ nmorporated under
the laws of Mauritius with registered. number 58185 whose registered office is at 4%

~ Floor, Les Jamalacs Building, Vieux Conmseil Street, Port Louis, Meuritius
- (“GuarantCo");

NEDERLANDSE. - FINANCIERINGS-MAATSCHAPPIj - - VOOR

ONTWIKKELINGSLANDEN N.V,, a public company incorporated- under the laws

of The Netherlands whose registered address is at Anna van Saksenlaan 71, 2593 HW
Den Haag, The Netherlands ("FMO"); and

SG HAMBROS TRUST COMPANY LTD. of 41 TOWer Hill, London EC3N 145G,
England, MUI.TICONSULT TRUSTEES LTD. of 10 Frere Felix de Valols Street, Port .
‘Lotis, Mauritius, and MINIMAX LTD. of 10 Frére Felix de Valois Street, Port Louis,
Mauritius as trustees of the FPRIVATE INFRASTRUCTURE DEVELOPMENT
GROUP TRUST, a trust created under the laws of Mauritius (the “PIDG Trust”) .

INTRODUCTION

@

®)

©

©

“GuaraitCo_(which was. originally .éstablished in the UK in 2003 (“GuaratitCo

Limited (UK)") before being moved to Mauritius in 2005), short particulars of which
aresetoutinSchedulez,hasbeenestabhshedfor ﬂlepurposeset out in Clause 2.1.

The initial equity funding of GuarantCo has been raised from the PIDG Trust which
hag subscribed for such numbers of shares as are set out against its name in-
Schedule2 (“the Issued Shares”) purstiant to ‘a subscnphon agreement dated
170ctober2005 Do -

-GuarantCo is in d:scussmn with various Donors with.a view to raising additional

equity funding.

'FMO proposes to subscribe for shares in the capita.l of GuarantCo on the terms and

subject to the conditions set out in this Agreement,

ITIS .AGREED_as follows:

1.

1.1

INTERPRETATION

111  “Accounting Period” means the accounting period of GuarantCo.
' commencing each year on 1 ]annary -and_ endmg on the following
31 December; - :

112 ”Accounts" mean the andited accounts of GuarantCo for the period to-

31 December 2005 and the mamgeinmt accounts of GuarantCo for the_
i periodtoSOIune 2006 :

GuaraniCo MO Bnbniplim‘u\gr_wmgntm.doc



113

114

115
1.1.6

117

118

119

1.1.10

1111

1.1.12

1.1.13

1134

“Board” means the board of directors of GuarantCo, and “Director”
means any member of the Board;

“Business Day” means a day(other than a Seltllu.'dajr or Sunday) on which
banks are generally open for normal business in Amsterdam, London and

Mauritius; -

“Cemp_lel:ion” means - the implementation of the matters described in
Clause 6;

“Conditions” means the-conditions precedent referred to in Clauses 3.1
and3.2; -

”_ansiitution” means the oon_sltituijog-of GuarantCo for the time being;

“Donors” means the Government of the United Kingdom, acting through.

-the Secretary of State for International Development at the Department for

International Development; the Swedlsh Government, acting through the -
Swedish International Development Cooperatlon Agency; FMO; the Swiss

‘State "Secretariat for Fconomics Affairs of the Government of the

Confederation of Switzerland and any additional donor(s); . .

“Environmental and Social Standards” means the environmental, health
and safety, soc:al and corporate governance standards of FMO (as

-amended from time to time by FMO), the current version of which is set

out in the GuarantCo Funders’ Agreement and in the Guarantee Pohcy S

“Commission Agreement” means an agreement proposed to be entered
into between GuarantCo and FMO pursuant to which FMO is to provide
GuaraniCo with asmshance in respect of the evaluation of Environmental
and Social Standards; '

“First. Subscription Date” means the date upon which FMO's. ﬁrst-
subscription for Shares takes place pursuant to Clause 4.1; ~~ ~ '

“FSC” means the Pinancial Services Commission of Mauritius or any
successor or replacement organisation or authority’ for the time being
responsxble for the regulatlon of the busmess of GuarantCo;

“Funding Insh'uments" shall have the meaning set out in the GuarartCo
Funders’ Agreement, :

“GuaramCo . Funders' Agteémen’c” means the agreement between the-

. Donors, the PIDG Trust and GuarantCo with regard to, inter alia, the

| ) fundmg of GuaraniCo and the regulamm of certain Shareholder matters;

GuarantCo FMO Subscription Agreement 20060927.dac
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1115

1116

1.1.17

1118

1119 -

1.1.20

1121

1.1.22
11.23
1.1.24
1125

'1.1.26

1127

1128

“Guarantee Policy” means the Guarantee Policy and Operational
Guidelines of GuarantCo as set out in the GuaraniCo Funders’ Agreement
(es a.mended from fime to time);

“Guaranteed Entity” means any company (whether limited or otherwise),
partnership (whether limited or otherwise), or other entity to which
GuarantCo has provided a guarantee facility pursuant to Clause 21; -

- “IFRS” means the International Finaricial Reporting Standards issued by
" the Internatlonal Accountmg Standards Board, as amended from time to

time; he

"Iml:lal Subscription” means the subscription of Shames by FMO m
accordance with Clauses 4.1 and 43;

“Issued Shares” has the meaning given to it inRecital B; - - -

“Management Agreement” means the proposed management agreement
between GuaraniCo and the Manager in a form agreed between the

Manager and GuarantCo and with the prior written approval of the PIDG’

Trust and FMO; -
“Manager” means the manager of GuarantCo for the time being;

“Purpose™ means the purpose of GuarantCo referred to in Clause 2.1 and
as more par]icula._rly described in the Guarantee Policy;

”Slmres“' means ordinary shares of no par value in the capital of
GuarantCo, havmg the nghts and being subject to the restrmtlons set out
in the Conslitution; o .

“Shareholder” means the holder of any Share;

“Bida Conditional Loan Agreement” has the meaning given to it in the -
GuarantCo Funders” Agreement; -

"Subscnphon means a subscnphon for Shares by FMO pursuant to the
terms hereof;

"Subsmption Date” means the date specxﬁed in l'he Subscnphon Request;

“Subscription Ilequest” mieans a written dated norhce ﬁ'om GuarantCo o

FMO in the form set outhcheduleS

1Co FM() Subscription Agreement 20060927.doc



12

13

14

15

1129 “Subsequent Subscription” means the subscription of Shares by FMO in
accordance with Clauses 4.2 and 4.3; and

1130 “Warranties” means the warranties contained in Clause 5.

Any express reference to an enactment {which includes any Iegjslatlon in any

: jurisdiction) includes references to:

121  that enactment as re-enacted, amended, extended or applied by or under

any other enactment before or after the date of this Agl'eement,

7+ 122 any enactment which that -enactment re-enacts (with or without

modificaﬁon);;and

123 any subordmate legislation: (including regulations) made (before or after
" the date of this Agreement) under any eriactment, as re-enacted, amended,
extended or applied as described in Clausel 2.1, or under any enactment

referred to in Clauge 1.2.2. :

- References to an “agreement” or “docuinent” shall be consfrued as a reference to
such agreement or document as thie same may have been amended, varied,
‘supplemented or novated in writing at the relevant time in accordance with the

requirements of such agreement or document and, if applmable of this Agreement
w1th respect to amendments.

- References to a company’ shall be consh-ued so as to include a company,
‘subsidiary, corporation or other body corporate or other ]egal enhty, wherever and
_however incorporated or established.

" A company is a “subsidiary” of another company, its “holding company” if that

other company:
151  holds a majority of the voting rights in it, or

152  is a member of it and has t'he nght to. appoint or remove a maijority of its
: board of du'ectors,

153 isa member of it and controls alone, pursuant to an agreement with other
shareho]ders or members, a majority of the votmg rights in it,

or if itis a subs:dlary of a company which ﬂself is a subsuhary of that other

GuarantCo FMO Subscription Agreement 20060927 .doc
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1.7

1.8

19

110

111

1,12

1.13

1.14

"1.15.

A company is a “wholly-owned subsidiary” of another company if it has no
members except that other and that other's wholly-owned subsxdmnes OT persons
acting on behalf of that other or its wholly-owned subsidiaries. -

References to a “person” shall be construed so as to include any individual, firm,
company, govemnment, state or agency of a state or any joint venture, association,
partnership, works council or employee representative body (whither or not having
separate legal personality).

References to any English legal tetrn for any action, remedy, method or judicial
proceeding, legal décument, legal status, court, official, or any legal concept or

'.thmgshallmrespectofanypmsdlchonoﬁnerthan]inglandbe deemed to include

what most nearly appro:umahes in that }u.nsdlctlon to the English legal term.

References to (i) “US Dolldrs” or “US $”, and (i) to Kshs are to the lawful currency
from time to time of, respectively, the United States of America and Kenya.

Whereﬂlerelsanymconmstermybetwemﬂ\edeﬁmhomsetoutm&usClauseaml‘
thedeﬁnruonssetoutinanyﬂauseor&lmdule,ﬂmnforﬂ\epurposesof
construing such Clause or Schedule, the deﬁnitions set out in such -Clause .or
Schedtﬂeslm]lprevaﬂ .

The singular shall include the plural and vice versa and words importing the

masculine shall include the feminine and neuterand vice versa.

The index and the headirigs in this Agreemient do not affect its interpretation.

Any Schedule or Appendix to this Agreement shall take effect as if set out in this

Agreement- and references to this Agreement shall inciude its Schedules and

Appendices,

References to (i) a”Party’ is to a party to this Agreemenit, and to (i) “Clauses”,
“Paragraphs” and “Schedules” are references to the. clauses, pm;agraphs and
schedules of this Agreement. :

Any individual shall be deemed to be connected with:

‘1151 any person or persons in his or their capacity as trustee or trustees of a

. trust of which such individual is the settlor, prowdedﬂlatthereareno
" persons beneficially interested under the trust other than that individual
. orhisspouseoramrctuldundertheageofls or

1.15.2, ‘any person WhD is the spouse, a SIblmg, a parent or a child of that
individual. "

Gmmomwmmmmm.dm ’ '



1.16

2.

21

22

23"

Clauses 1.1 to 1.14 apply unless the contrary intention appears.
PURPOSE_ AND USE OF FUNDS

The purpose of GuarantCo is as set out in Clause 2 of the Gu;arantCo Funders’
Agreement.

Subject to Clause 3, FMO agrees to subscribe at US $1 per Share for, and Guarat:lt'Co
agrees to allot to FMO, up to the maximum number of Shares set out in column D .of
S.chedule' 1fora maxlmum pro rated suBscription price set.ouf m.columri' A thereof.

The consideration paid by FMO pmuant to Clause 2.2 shall be used exclusively by
GuarantCo (i} foi' the purpose set out in Clause 2.1, and (ii) as working capital in

" . conniection therewith in accordance with the relevant Subscription Request.

3.1

3.2

CONDI'_I_'IDN S -PRECEDENT TO SUBSCRIPTION

The obligations of FMO in respect of the Initial Subscription are condifional on each
of the following being fulfilled to FMO's satisfaction (in both form and content):: .

311" each of the Guaranico Funders’ Agreement, the Management Agreement,
the Punding Instriuments (excluding the Sida Conditional Loan Agreement
unless and until siich agreement has been ‘approved in accordance with
the provisions of Clause 16 of the GuarantCo Funders’ Agreement), and
the Commission Agreement-having been duly executed by all parties
thereto and becoming urnconditional, subject only to’ any CDI‘ldltIOIIS'
relating to completion of this Agreement, : .

‘312  GuaraniCo having adopted each of the. Guarantee Policy and the
' ‘ ~Environmental and Social Standards;

313 there havmg been no breach of any of the Warranties given by ¢ GuarantCQ N
. or the PIDG Trust hereunder;

314 the recelpt by FMO of a legal opinion(s) from its legal advisers with -reg&-rd
to the validity and eénforceability of this Agreement; and

315  the proposed issue. of Shares to FMO pursuant to the terms hereof being
approved (i) by the Board, and (i) by ordmary resolution of Shareholders
‘on the record as at the date thereof. =~

The 6Bhgnﬁons of FMO in respect of éach Subﬁéquent Sui:tscnphon are conditional
on each of the fo]lowmg bemg fulfilled to FMO's sausfacuon (in both form and
content):

= e @ > 2 K
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33

34

35

3.6

321 - (subject to approval pursuant to Clauise16 of the GuarantCo Funders’
Agreement) the Sida Conditional Loan Agreement having been duly
executedbya]lparhestheretuandbeconunguncondihoml,

322  there having been no breach of:

() any of the Warranties given by GuarantCo or the PIDG Trust
' hereunder;

(b) any provision of the Guarantee Policy (unless waived or approved
in advance in writing by the Dongrs); or

() ‘any provision of this ‘Agreement, the GuarantCo Funders’
Agreement, the Mansgement Agreement, the Funding Instrumems
- or the Commission Agreement; and

. 323 '.ﬂlemsueofsuchﬁlrmetStmresﬁoFMOpusuanHothetermshereofbemg

.. approved (i) by the Board, and(ﬁ)byordmaryresoluﬁonofShareholders
-ontherecordasatﬂledatethereof R

FMO undertakes to provide to the PIDG Trust and GuarantCo a declaration of
effecﬁvenesst&eCondxﬂonsspecxﬁedmClauseBl (in the case of the Initial

Subscription) and Clause 3.2 (in the case of each Subsequent- Subscuption) have '

been fulfilled to its satisfaction.

FMO, may waive all oz any of the Conditions in whole or in part at any time by
niotice In writing to GuarantCo and. the PIDG Trust. Any such waiver may be
subject to further conditions.

EachoftheParhes ‘shall usea]lreasonable endeavoursm assistmthefulﬁ]mentof
the Conditions,

If all the Conditions specified in Clause 3.1 are not fulfilled or waived by FMO on or
before 31 October 2006 (or such Iater date as the Parties may agree in writing) none

. of the Parties shall have any rights or obligations under this Agreement so that no
. Party shall have any claims against the others for costs, damages, compensation or
‘otherwise except-

361 .in relation to any prevmus breach of this Agreement (mcIudmg'.'

Clause 3.5); and

362" the provisions of. C'.lausesl 3.6 and 7 to 10 (mcluswe) shall contmue to

apply

mmwwmﬂw



4.

41 =

42

1

SUBSCRIPTION

_SubjecttodeuseSI and in reliance on the Warranties and other coverants and

undertakings on the part of GuarantCo' as set out in this Agreement, on receipt ofa

. Subscription Request submitted to it by GuarantCo in accordance with Clause 4.3
-'FMO shall subscribe at US $1 per Share for, and GuarantCo shall allot to FMO, up

to the maximum number of Shares-set out in column B of Schedulel for-a
maximum pro rated subscription price set out in column C thereof, o

: ‘Following the 'Eirst'Subscripﬁon.DaE'and subject to Clause 3.2, and in reliance on’

the warranfy referred to in Clause 5.3 and other covenants and underfakings on the

part of GuarantCo as set out in this Agreement, on receipt of a Subscription Request’

submitted to it by GuarantCo in accordance with Clause 4.3 FMO shall, subscribe at
US $1 per Share for, and GuiarantCo shall allot to FMO, such number of Shares inan -
amount not exceeding (when aggregated with the Shares subscribed on all previous
subscriptions) the total amount set out in column D of Schedule 1 for a maximum
pro rated subscription price not exceeding (when aggregated with the subscription

_price paid on all previous subscnptlons) the total commifment set out in column A
'thereof A S -

Subject to Clauses 41 and 42, whenever GuarantCo -desires FMO to make a

.Subscription it shall deliver to FMO a Subscription’ Request appropriately

completed to be received by FMO not later than 9.00 am. (Netherlands time)
10 Business Days prior to the proposed Subscription Date. Each Subscription

Request shall specify the purpose for which the Subscription is requested with

sufficient evidence of need and use of funds (including the name/s of any proposed
Guaranteed Entity/ies and the mdustry sector/s and counl:ry/ fes in- wiuch such:

'-Guaran;beed Entity/ies operate/s) provided that:

(i the amount requested in the first Subscnphon Request includes a pro-rata
' contribution to the costs, expenses, commitments and liabilities incurred by
each of GuararitCo and GuarantCo Limited (UK} from their respective dates

of incorporation to the date of this Agreement (including all Liabilities relating .

' to the guarantee in respect of medium term secured notes of up to. Kshs

. 4,500,000,000 arranged for Celtel Kenya Ltd), : :

(i) j_subject to (i) above, the amount requested shall not be higher than the

“aggregate of (a).the amount GuarantCo anticipates it shall require to secure

the issue of guarante€s during the next six (6) month period (in accordance

~with the transaction pipeline set out in.the business plan provided to

. Shareholders pursuant to Clause 5.4.5) plus one additional fransaction, and

(b) anticipated working capital for the next six (6) month period (as set out in

the budget delivered by GuarantCo to the Shareholders pursuant to the
Guarantco Funders’ Agreement)

.GuarantCo FMO Subscription Agreement 20060927, doc



and for the purposes of this provision “pro rata” shall mean the proportion which
FMO’s total commitment (i.e. US $25m) bears tg the total of all commitments (i.e.
'US $73m) set out in Schedule 1 of the- GuarantCoFunders Agreement.

44 Subject to the terins of this Agreement, FMO shall on the Subscription Daté.
specified in the relevant Subscription Request pay the amount requested in full in
-cash in US Dollars to the credit of GuarantCo at such bank as GuarantCo shall
designate in the Subscnphon Request (and cash shall include the electronic transfer-

~of funds). -

45. The numbér of Subscription Requests will be limited to two (2) per year and four (4)
in total, and GuarantCo shall not, unless otherwise agreed with EMO, be entitled to
serve a Subscription Request after the date falling three (3) years after the date of
this Agreement.-

5. ' WARRANTIES / UNDERTAKINGS

5.1. FMO warranis 0 GuatantCo and to the PIDG Trust, and ‘the- PIDG Trust and
S GuarantCowarranttDFMO thatmeachcase. ' <

‘5.1.1: it hae the requisite power and authority to enter into and perform this

512  this Agreement constitutes valid and legally bmding obhgahons on it in
'~ accordance with its terms;

'51.3° compliance with the terms of this Agreement does not and will not conflict
‘with or constitute a default urider any provision of:

() any agreement or instrument to which it i isa party,
' (b) ity constitutional documenis or - -

(¢) any order, -judgment,f m]u.nch.on, or as faras it is aware ‘any other
restriction of any kind or character by which it is bound.
52 GuarantCo further warrants to FMO thit:
) 5,2._1_ it is a company duly incorporated under the laws of Mauritius and has the

requisite power and authority to conduict its . busmess as descrlbed in
Clause 2.1 of th.ts Agreeamt,

522 the provisioris of this. Agreement are valid and enforceable under the laws -
' of Matuitius;

° e Lt ] @
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523

524

5.25

5.2.6

527

the particulars of GuarantCo set out in Schedule 2 are correct;

GuarantCo has not entered into or agreed to enter into any guarantee or
counter-guarantee except (i) for the documentation relating to the
guarantee in- respect of medium term secured notes of up to
Kshs 4,500,000,000 arranged for Celtel Kenya Ltd, (ii) as expressly
contemplated by this Agreement, or (iii) as reflected in the Accounts; .

GuarantCo holds a category one global business licence issued by. thie FSC
to carry on the business set out in its business.plan as submitted to the FSC
and is authorised by the FSC to pmwde ﬁnanmal guarantees in aocordance
with the Purpose;

the Guaranfee Policy has been duly adopted by GuarantCo; and

except as referred to in this Agreement (and in particular Paragraph (C) of
the Introduction) or as set out in the Constitution, no person has any right,
contingent or othérwise, to subscribe for or othermse to acquire any
shares or other securities of GuarantCo. :

53 ‘GuarantCo on' the relevant Subscription Date in respect of each Stibéeéluént." g
Subscription furthef warrants to FMQ that the statement set out in ClauseE 25
remams true and accurate.

5.4 GuarantCo hereby undertakes to FMO that:

541

542

543 .

54.4

_'.5,4;5

it will at all times conduct its business _in}.accorda_x.u;_e'wiﬂl the Guarantee
Policy and comply with OECD Principles of Corporate Governance issued

. from time to time to the extent apphcable for GuarantCo;

it will procure that the audited financial statements it produces in respect
of each Accmmtmg Period are prepared in accordance with IFRS;

it will not enter into any transachon with any person other than in the

ordinary course of its busiriess on the basis of arm’s length arrangements; -

internal procedures and contrqls have been instituted for the purpose of

preventing the Manager and GuarantCo from becoming an instrument for

money laundering, the financing of terrorist activities, fraud or other

corrupt or illegal purposes or practices;

it will provide to FMO the following:

() atleast twenty (20) days before the start of each Accounting Period a
copy of GugrantCo’s business plan for such Accounting Period; .

10
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55 .

(1)

i)

(iv).

(v a

within forty-five (45) days after the end of each calendar six {6)
month period, a copy of GuaraniCo’s unaudited financial statements
for such six (6) month period and a progress report on the status of
the activities of GuarantCo including any special reports relating to
the investments of GuarantCo in such form and detai]s as FMO may
reasonably require;

within one hundred and twenty (120} days after the end of each
Accountng Period, a copy of GuarantCo's audited financial
statements for such Accounting Period prepared in accordance with
IFRStogeﬂlerm&lanaudltreportﬂlereonmgnedbyGuarantCos
auditors; " - - -

within-forty-five (45) days after the end of each Accotinting Period,

.aryoverview confirming that all guarantees have been reviewed with
oc_ommmts describing any risk of calling arty of the guarantees;

an annual management assertion, together with an attestation from
the PIDG Trust’s external auditors, of the satisfactory performance
of the procedures and controls used by the trustees of the PIDG
Tnmtmaduumstermgtheﬁmds of the PIDG Trust, within four (4)
months from the end ofﬂmeﬁnanmalyearto which the attestation

 relates;

(vi)

(vid)

at least fourteen (14) days' notice (or such other period of notice as
pemuttedbytheConahtuhm)ofﬂmcamngofanymeehngof
Shareholders indicating the agenda thereof, and as soon as available
thereafter the mimttes of such meeting; -

prompt notice of any proposed change in the purpose, nature or
scope of the business or-operations of GuarantCo;

" {viii) prompt notice of any default by a Guaranteed Entity under any

(ix)

agreement between such Guaranteed Entity and GuarantCo, or any
event or condition which may otherwise: result in : a call on any
guarantee facility offered by GuarantCo and : T

prompt notice of any litigation which is reaSombly hkely fo affect,

: malena]ly and adversely, GuarantCo or FMO,

and the PIDG Trust undertakes to use 1ts reasonable endeavours to procure that in.
50 far as it lies within its power to, do 80, GuarantCo complies with its obligahons'.
tinder thxs Clause 5. ST .

°.

~ Each of the Warrantles set out in tlus Clause Sis sepa.rate and h\dependent.

W ﬂ 4 s L} - L
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5.6 In this Clause the following ad‘diﬁo_ﬁal' definitions and rules of interpretation apply:

“Claim” means a claim under the Warranties;

“Substantiated Claim” means a Claim in respect of which liability is admitted by
the party agamst whom such Claim is brought or which has been adjudicated upon
by an arbitrator(s) or a Court of competent jurisdiction and no right of appeal lies in
respect of -such adjudication or the parties are debarred by passage of time- or
otherwise from making appeal.

A Claim i§ “connected” with another Claim or Substantiated Claim if they all arise
out of the occurrence of the samé event or relate to the same subject matter.

‘561

562

5.6.3

564

565

This Clause lmutsthe liability of each Pa:_ﬁ in relation to any Claim.

The liability of each Party for all Substantiated Claims. against it, when
taken together, will not exceed such sum as has actually been subscribed
by FMQ for Shares in GuarantCo pursuant to this Agreement, and no

.- Party - shall be entifled to recover damages or otherwise obtam
E rmmbursement ot restituition more than once in respect of the same loss.

No Party will be liable for a Claim unless:

(a) the amcunt of a Substantiated Claim, or of a series of connected
" ‘Substantiated Claims of which that Substantlahed CImm is one,
exceeds ten thousand US Uollars (US $10,000; -

(b) the amount of all Substantiated Claims that are not excluded under
Clause 5.6.2(a) when taken together exceeds fifty thousand US
Dollars (US $50,000) in which case, the whole amount (and not just

“the amount by whlch the limit.in this- sub-c!ause is exceeded) is
 recoverable. : _ '

NoParty:shableforanyGauntomeexbentﬂlatﬂledmmrelatestoany,

-matter speclﬁca]ly and fully provided for in the Accounts.

NoParty.isliableforaCIajmu:ﬂess the Party making the Claim has given
notice in writing of the Claim to the Party against which the Claim is
made, specifying in reasonable detail the nature of the Claim and the
amourit claimed, within the period of (as the case may be) one (1) year
begu'mmg with the date of the Initial Subscription or, in respect of any
Warranty given by GuarantCo to FMO pursuant to Clause 5.3, one (1) year
beginiing:" w1th the date of each Subsequent Subscnpuon by FMO
hereunder. = - :

12
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6.1

6.2

6.3

6.4

65

5.66. Nothing in this Clause applies to a Claim that arises or is delayed as a
result of dishonesty, fraud or wilful concealment by a Party against whom
the Claim is made or by its agents or advisers,

COMPLETION

Subject to Clause 4, completion of the Initial Subscription shall take place on the
Subscription Date set out in the relevant Subscription Request at such time and
plabe as the Parties shall agree (the ”Complel:ion Date”).

At completion of the Inmitial Subscripﬁon, GuarantCo shall, in accordance with
‘Clause 3.1.5, procure that meetings of the Board and of the Shareholders are held or
written resolutions passed at/by ‘which it is resolved Emt subject to FMO paymg
the subscription moneys: -

621  FMO (or-its nominee) shall be aflotted the number of Shares for whmh it
has agreed, to subscribe in Clause 4.1; S

6'.2.2'i_-' FMO (or its nominee) shall be entered in the register of members of
' GuarantCo as the holders of such Shares allotted to it and share certificates
shall be issued accordingly.

Following complel:ibn of the matters described in Clause 6.2:

6.3.1 FMOsha]lpaymfuﬂforﬂleSharesa]lotbedtoﬁ(orrtsnomm) in
immediately available furids in accordance with Clause 4.4; and

632  a certificate for the Shares allotted ‘shall be delivered to FMO (or its
nomi:nees).-

Sub]ect o Clause 4, completion of each Subsequient Subscription shall take place on’
the Subscription Date set out in the, relevant Subscription Request at such time and. -
place as the Parties shall ag‘ree. :

- At completion. of each Subsequent Subsm'lplmn, Guaraano sha]l, in accorda.noe

with Clause 3,2.3, procure that meetings of the Board and of the Shareholders are
‘held or.written resolutions passed at/by which it is resolved that sub;ect to FMO. :
paying { the subsanphon moneys to GuarantCo- S

651 FMO (or its nominee) shall be a]lotl:ed thenumber ©of Shares set out in the‘_ .
. relevant Subscripﬁon Request, ' -

652 - .FMO (or its nommee) shall be emered in the reg:sher of mmbers of'- '
o 'GuarantCoasﬂteholdersofsuchSharesallotledtoxtandsharecerhﬁcates-
shallbemuedaccordipg]y -

-GW&FMOSHWMJ_&



6.6

7.

71

7.2

8.

81

8.2

8.3 .

Following completion of the matters referred to in Clause 6.5:

6.61 FMO shall pay GuarantCo in full for the Shares allotted to it (or its
nominee) in immediately available funds in accordance with Clause 4.4;
‘and

6.62 . certificate for the Shares allotted shall be delivered to FMO (or its
nominee). '

CONFIDENTIALITY

. Subject to Clause 7.2, FMO undertakes to GuarantCo that it shall keep confidential
all - information of a secret or confidential nature received by .it relating to.
GuarantCo.

Clause 7.1 does not apply to the disclosure of information: -

721  to the exterit that such information comes into the public domain (other
. than through a breach of this Clause 7) or as required by law or by any
* court or the FSC or any other regulatory body; or

722  to any ‘of FMO's professional advisers provided that such disclosure is
made on the basis that the information is treated as confidential by the.
recipient arid used by him only for the purpose for which it was disclosed.

DISPUTES '

Governing Law: This Agreement is governed by, -and- all disputes, claims,
_controversies, or dmagreenmnis of whatever nature ansing out-of or in connection

with this Agreement, including any question regarding its existence, validity,

termination or en.forceabﬂ:ty {a “Dispute”) shall be resolved in accordance with the

laws of Englan,d

Almcable Settlement: If any Dispute arises between any of the Parties, they shall
-use all reasonable endeavours to résolve the matter amicably. If one Party gives
~any other Party notice that a ‘material Dispute has arisen and the Parties are unable

1o resolve such Dispute within thirty (30) days of service of such notice, then such

Dispute shall be referred to the respective chairmen or chief executives or their
' equivalents of the Parties iri dispute. No Party shall resort to arbitration agamst any
- 'other Party under t’lus “Agreement until at least tl-urty {30) days after such referral :
‘This shall notaffect a Party's right, where apprnprmte, to seek mtenm relief.

- Arbitration; All Disputes which are unreaolved by the chan'men or chxef execut:ves'-
 or their equivalents pursuant to Clause 8.2, sha_ll_ be referred to and finally resolved'

¢ . ot e 'R
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8.4

-85

8.6

8.7

88

by arbitration under the London Court of International Arbitration (“LCIA”) Rules,
which Rules are deemed to be incorporated herein.

Constitution and Language: Arbitration under the LCIA Rules shall consist of one
atbitrator who shall be eithér a barrister or a solicitor admitted to practice in
England and Wales for at least fifteen (15) years. The parties to an arbitration under
this Agreement shall attempt to agree the arbitrator within twenty (20) days of the
commencement of the arbitration. Failing such dgreement the sole arbitrator shall-
be appointed by the LCIA Court. The seat of the arbitration shall always be, and alf
atbitration proceedings shall be in London; England (though if the parties to an
arbitration agree, any arbitration proceeding may be held in such other venue as

may ‘be mutually convenient). The language of the arbitration shall be English.

Appeals: None of the Parties shall make an application pursuant to Sections 45 or

‘69 of the Arbitration Act 1996. The decision of the arbitrator shall be final and

binding and nop-appeallable. .

Iomder The arbitrator shall have power after the commencement of an arbitration |
to allow, only on the application of a party to that arbitration, axmtherPartytotlus '
Agreement to be joined in the arbitration as a party, and thereafter to make a single
final award, or separate awards, in respect of all Parties so 1mp11cahed in the
arbitration.

Aid to Arbitration: All Parties irrevocably submit to the non-exclusive jurisdiction
of the courts of England to support and assist the arbitration process pursuant to
Clause 83 including, if necessary, the grant of mterlocutory relief pending the-
outcome of that process.

Agent: Each Party not resident in the United Kingdom hereby appoints the party

set out against its name below as its agenit for the service of process in England for

any Dispute, service upon whom shall be deemed completed whether -or_not
forwarded to or received by the relevant appointer: '

FMO:
Royal Netherlands Embassy

... 38 Hyde Park Gate

London
SW7 5DP

GuarantCo:

CA Legal

St Nicholas House
St Nx:holas Road '
Sutton - :

Smrg
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SM1 1EL.
9. NOTICES

o1 All notices or other communications to be given under this Agreement shall be

1 made in writing and by letter or facsimile transmission (save as otherwise stated)

and shall be deemed to be dily given or made when delivered (in the case of

personal delivery), when despatched (in the case of facsimile transmission,

provided that the sender has received a receipt md:caimg proper transmission and

a hard copy of such notice or ‘commimication is forthwith sent by prepaid post to

the relevant address set out below) or ten days after being despatched in the post,

postage prepaid, by the quickest mail available and by registered mail if avmlable

(in the case of a letter) to such Party at its address or facsimile number s in

Clause 9.2, or at such other address -or facsimile number as such Party may
hereafter specify for such purpose to the others by notice in writing. '

9.2 - The addresses referred to in Clause 9.1 are:

921 . GuarantCo;

Standard Bank Trust Company (Mauritius}) Ltd
Les Jamalacs
Vieux Conseil Street
. PortLouis
Mauritius

Facsimile number: +230 202 4209
EAO. Company Secmtary GuarantCo Lid

922 FMO:

Anna van Saksenlgan 71
2593 HW

“The Hague

The Netherlands

Pacsimile number: +Si_ 70 314 9753
F.A.O. Manager - Portfolio Management, Africa Department

923  The Trustees of the PIDG Trust:

C/O SG Hambros Trust Company Ltd
41 Tower Hill
London EC3N 45G
~United Kingdom -
Facsnmle Number: +44 (0)207 702 9263 _
‘o ‘FAQ-LlndaMs?“ - ¢ e
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9.3

A notice or other communication received on a day other than a bus:ness day, or
after business hours, in the place of receipt shall be deemed to be g[ven on the next
following busmms day insuch place.

10, GENERAI; '

10.1

10.2.

10.3

10.4

10.5

10.6

107

108

169"

Each of the Parties shall, to the extent permitted by law, from time to ime do or
procure all things as may be required to give effect to this Agreement and to all
other agreements referred to in this Agreement, including, without limitation; the
execution of all deeds and /documents, procuring the convening of all meetings, the
giving of all necessary waivers and consents; the pasaing of all resolutions and
otherwise exercising all powers and rights available to them to énsure that the
Shareholders and any Directors of GuaraniCo appointed by them {or their

- alterriates) give eEﬁecttothetmmsoftlusAgmement

No "Party shall make or permit any person connected with it to make. any

‘announcement concerning this Agreement or any ancillary matter before, on or
" after the date oftI‘usAgreemmtexcept as meqmredby]awor any regu]ahory body

The Parties shall each bear their own costs and e:cpenses mcurred in’ relatton to the
preparation, negotiation and execution of this Agreement and all ancillary matters.

This Agreement and the documents r_efe'r_red to in it contain the whole agreement
between the Parties relating to the transactions contemplated by this Agreement

and supersede all previous agreements between the Parties . nelatmg to these

transacl:{om

Each of the obligations and undertakings set out in this Agreement which is not
fully performed at Completion will, to the extént it has not been formally waived,

<ontinue in force afherCompIetlonandwﬂlnotbeaHectedbyanyndﬁoegivm
“under Clause 3.4,

"_'I'lusAgreemmtmaybeexecuhedmanynnmberofcounmrpam ‘all of which taken

togeﬂlershallconshtuteoneandthesameagreemmt andanyPartymaymtermto-'
ﬂﬂsAgreementbyexecumtgacuunterpart. A '

No amendment or variation of this Agteement or any provision of this Agreement

,Shallbeeffecuveunless:tmmwriﬁnganddulyexecumdbyoronbeha]fofa]lﬂle
. Parties.

None of the rights or obligations under ‘this Agreement may be assigned or
. transferred withott each Party’s wril:tencunsemt

- Any Party may release or compromise in whole or in part any ability of the other
‘Parties nnder tl'us Agneemm.l:or grant any of them any hme or (rl:her md.ulgenm,_

T
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10.10

10.11

10.12

10.13

10.14

10.15

but any such action shall not affect any other liability of such other Parties
hereunder.

Nothing in this Agreement shall be deemed to constitute a partnership between the
Parties nor constitute any Party the agent of any other Party for any purpose.

The provisions contained in each Clause of this Agreement shall be enforceable
independently of each of the others and their validity shall not be affected if any of
the others is invalid; if any provision is void but would be valid if some part of it
wete deleted, the provision shall apply with such modification as may be necessary
to make it valid.

In giving any opimion, approval, consent or waiver or refusing any opinion,
approval, consent or waiver under this Agreement, FMO may act entirély at its
discretion except where explicitly stated otherwise in this Agreement.

Time is not of the essence in relation to any obligations under this Agreement
unless:

10.13.1 time is expressly stated to be of the essence in relation to that obligation;

10.13.2 one Party fails to perform an obligation by the time specified in this
Agreement and the other Party serves a notice on the defaulting Party
requiring it to perform the obligation by a specified time and stating that
time is of the essence in relation to that obligation.

The language of this Agreement is English and all notices, demands, requests,
statements, certificates or other documents or communications shall be in English
unless otherwise agreed in writing.

Save where expressly stated to the contrary, the Contracts (Rights of Third Parties)
Act 1999 of England and Wales shall not apply to this Agreement.

THIS AGREEMENT has been signed by the Parties or their duly authorised representatives
on the date which appears on the first page of this Agreement.

18
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A
. Total
Commitment

US $25,000,000

SCHEDULE 1

EMO SUBSCRIFTION
B ' C

Maximum no. of Shares Maximum amouwnt

to be subscribed on payable on Initial

Imitial Subscription . Su_hsm_-iptiqn :

15,000,000 US $15,000,000.
» -]
19
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D
Maximum aggregate no.
of Shares to be
_subscribed on Initial
and Subsequent

Subscriptions

25,000,000



SCHEDULE 2

PARTICULARS OF THE COMPANY

" GuarantCo FMO Subscription Agreament 20069927 doc -

Share Capital:
Class Ordinary shares of no par value
Issued . . 24,554,140
Shareholders:
Name- Number of Sha:res:
SG Hambros Trust Company Ltd, .24,554,140
Multiconsult Trustees Ltd, and Minimax Ly
Ltd as trustees of the Private
Infrastructure Development Group
Trust
R ; - Irving . Kuczynski, Keith Palmer, Hans Wasmus,
Directors: ' Mokshda Beeharry, Beatrice Fok Chow
Secretary: Standard Bank Trust Company(Mauritius)
I " . " .md- ‘
Registered office: 4% Flgor Les Jamalacs Building
ST Vieux Conseil Street
Port Louis :
Mauritias
Company number: 58185/ C1/ CBL
Date of incorporation: - 25%° August 2005
'Ac'coﬁliﬁng.reference date: 31% December’
Auditors: Baker Tilly
L] w @
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SCHEDULE 3

FORM OF SUBSCRIPTION REQUEST

To: [ 1
Date
Dear Sirs

Subscnption Request - Subscription Agreement dated | 1 (the “Subscription
i ' Agreemerit”)

Pursuant to Clausé [ ] of the Subscription” Agreement between ourselves and yorurselm :

and the PIDG Trust, wé hereby request the following proposed subscription of Ordim.ry
Shares of no par value i in the capital of GuarantCo:

"L Number of Ordinary Shares to be subscribed: [ . ] Ordinaty Shares
‘2. Subscription Date: o ! [ 1
3. Amount [ 1

4.  Payment Instructions:

Bank: - . [ I
Address: [ ]
A/C Name| 1

A/CNumber: | 1

[Initial Subscription] We confirme that (i): the matters warranted by GuarantCo in
Clauses 5.1 and 5.2 of the Subsciiption Agreement are true and accurate at the date of this
Subscription Request and will be true and accurate as at the Subscription Dite specified
.above as if made at such date, and (11) that the conditions sét out in ClauseSl of the
Subscn.ptlon Agreement have been duly complied with. oo

Wmsmmwmﬂ.du



[Subsequent Subscriptions] We confirm that (i) the matters warranted in Clause 5.2.5 of the
Subscription Agreément are true and accurate at the date of this Subscription Request and
will be true and accurate as at the Subscription Date specified above as if made at such
_date, and (ii) that the conditions set out in Clause 3.2 of the Subscription Agreement have
been duly complied with.

“Yours faithfully

For and on behalf of
Guarantco Ltd
Authorised Signatory

* GuaraniCa FMO Subsexiption Agresment 20060927 doc



EXECUTED and DELIVERED as a
DEED by GUARANTCO LTD

acting by the identified person(s) acting
on the authority of the said company in
accordance with the laws of Mauritius:

EXECUTED and DELIVERED as a
DEED by NEDERLANDSE
FINANCIERINGS-MAATSCHAFPPT]
VOOR ONTWIKKELINGSLANDEN
N.V. acting by the identified persons
acting on the authority of the said
company in accordance with the laws
of the Netherlands:

EXECUTED and DELIVERED as a
DEED by the  PRIVATE
INFRASTRUCTURE
DEVELOPMENT GROUP TRUST
acting by its trustees on the authority of
the said trust in accordance with the
laws of their respective jurisdictions of
incorporation:

Guarantco FMO Swbscription Agreement exeeution 2 (2).doc
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Name/ Title:

Name/ Title:

Name/ Title:

Name/Title
(authorised signatory for
5G Hambroas Trust Co. Ltd)

Name/ Title:
(authorised signatory for
Muklticonsult Trustees Ltd)

Nt vt vt st Nt sl il vt gl Nt it st t”

Name/ Title:
(authorised signatory for
Minimax Ld)




EXECUTED and DELIVERED as a
DEED by GUARANTCO LTD

acting by the identified person(s) acting
on the authority of the said company in
accordance with the laws of Mauritius:

EXECUTED and DELIVERED as a
DEED by NEDERLANDSE
FINANCIERINGS-MAATSCHAPF]J
VOOR ONTWIKKELINGSLANDEN
N.V. acting by the identified persons
acting on the authority of the said
company in accordance with the laws
of the Netherlands:

EXECUTED and DELIVERED as a
DEED by the PRIVATE
INFRASTRUCTURE
DEVELOPMENT GROUFP TRUST
acting by its trustees on the authority of
the said trust in accordance with the
laws of their respective jurisdictions of
incorporation:

Guaranico FMO Subscription Agreement execition 2 (2) (2)
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Name/ Title:

Name/ Tiffe:
PEATRICE oL Ctfod
D¢ Rectolk

Name/ Title:

Name/ Title:

Name/ Title
(authorised signatory for
SG Hambros Trust Co. Ltd)

Name/ Title:
{(authorised signatory for
Multiconsult Trustees Lid)

Name/ Title:
(authorised signatory for
Minimax Ltd)



EXECUTED and DELIVERED as a °

DEED by GUARANTCO LTD .

acting by the identified person(s) acting

on the authority of the said company in
accordance with the laws of Mauritius:

EXECUTED and DELIVERED as a
'DEED by NEDERLANDSE

FINANCIERINGS-MAATSCHAPPYJ
VOOR ONTWIKKELINGSLANDEN
N.V. acting by the identified péersons -

acting on the authority. of the said
-company in accordance with the laws

of the Netherlands
m sk

. EXECUTED and DELIVERED as a
‘DEED by  the  PRIVATE
INFRASTRUCTURE |

- DEVELOPMENT . GROUP . TRUST.

acting by its trustees on the authority of
the said trust in accordance with the
laws of their respective jurisdictions of

* GuarantCa FMO Subscription Agreement 20060927 doc

Name/ Title:

. . .

Name/ Title:

' Dlrector Africa &
Investment Promoti:.

Nico K.G. Pijl

Chlef Risk & Flnance Officer

Name/Title
(authorised signatory for
SG Hambros Trust Co, Ltd)

Name/ Title: -
(authorised signatory for
Multiconsult Trustees Ltd)

Name/ T1tle.

" (authorised ,slgnaim'y for Mimmax Ltd)



EXECUTED and DELIVERED as a
DEED by GUARANTCO LTD

acting by the identified person(s} acting
on the authority of the said company in
accordance with the laws of Mauritius:

EXECUTED and DELIVERED as a
DEED by NEDERLANDSE
FINANCIERINGS-MAATSCHAPFT)
VOOR ONTWIKKELINGSLANDEN
N.V. acting by the identified persons
acting on the authority of the said
company in accordance with the laws
of the Netherlands:

.EXECUTED and DELIVERED as a
DEED by the PRIVATE
INFRASTRUCTURE
DEVELOPMENT GROUY TRUST
acting by its trustees on the authority of
the said trust in accordance with the
laws of their respective jurisdictions of
incorporation:

Guaranteo FMO Subscription A
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Name/ Title:

Name/ Title;

Name/ Title:

Name/ Title:
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NameyTitle
{authorised signatory for
SG Hambros Trust Co, Lid)

Name/ Title:
(authorised signatory for
Multiconsult Trustees Ltd)

Name/ Title:
(authorised signatory for
Minimax Ltd)



EXECUTED and DELIVERED as a
DEED by GUARANTCO LTD

acting by the identified person(s) acting
on the authority of the said company in
accordance with the laws of Mauritius:

EXECUTED and DELIVERED as a
DEED by NEDERLANDSE
FINANCIERINGS-MAATSCHAPF]]
VOOR ONTWIKKELINGSLANDEN
N.V. acting by the identified persons
acting on the authority of the said
company in accordance with the laws
of the Netherlands:

EXECUTED and DELIVERED as a
DEED by the PRIVATE
INFRASTRUCTURE
DEVELOPMENT GROUP TRUST
acting by ifs trustees on the authority of
the said trust in accordance with the
laws of their respective jurisdictions of
incorporation:
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Name/ Title:

Name/ Title:

Name/ Title:

Name/ Title:

Name/ Title
(authorised signatory for
SG Hambros Trust Co. Ltd)

L2 MAAAA-

Name/ Title:\swous ‘Eﬂc“:\gmbex. MG CHE ot T
(authorised sighitory for
Multiconsult Trustees Ltd)

\ae i

,ﬁﬂéﬁfmam
(authorised sighatory for

Minimax Ltd)






